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The policy of The Corporation Trust Company. in all matters relating 
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tenance of corporations, is to deal with members of the bar, exclusively. 


Government Regulation 


“Regulation comes on apace or like a flooding tide. 
Those who kick against the pricks are opposing with 
weak and flimsy brooms. Even courts grow sensitive to 
the ground swells. 

“It is said that Chief Justice White admitted that ‘in 
my time we relaxed constitutional guarantees from fear 
of revolution,’ and that Chief Justice Taft declared that 
‘at a conference I announced “I have been appointed to 
reverse a few decisions” and’ with his famous chuckle, ‘I 
looked right at old man Holmes when I said it.’ What a 
pity were these illuminating incidents lost to history save 
in so far as the court’s reports will verify them. 

“The trend of the age is again ‘liberal,’ however much 
abused the term or like charity it may cover, and we are 
on our way whether or not we know where we are going 
or what we will do when we get there. But, so far as 
regulation is concerned, like it or not, wise or not, it is a 
fair prophecy that, in classic phrase of the day, ‘folks, 
you haint seen nothin’ yit.’” Thus United States District 
Judge Bourquin at 52 F. (2d) 194. 


\ ane 
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And again - 


just as in the case of The National Credit Corporation, organized 
to carry out President Hoover’s suggestion for stabilization of 
the bank situation, and the Food Administration Grain Corpo- 
ration, organized during the World War at President Wilson’s 
suggestion, and the Flood Credit Corporation, organized at Pres- 
ident Coolidge’s suggestion after the Mississippi Flood, and the 
Grain Stabilization Corporation, organized as part of President 
Hoover’s Farm Relief program—just as in each of those cases 
the attorneys selected Delaware for the state of incorporation and 


The Corporation Trust Company to be the Statutory Represen- 
tative— 


ee e SO NOW 


with The Railroad Credit Corporation, organ- 
ized to put into effect the revenue rate pool 


proposed by the Interstate Commerce Commis- 
sion as a means of relieving the financial strain 
on the nation’s railroads, the attorneys acting 
for the Association of Railway Executives se- 
lected Delaware as the state for the company’s 
incorporation and The Corporation Trust Com- 
pany to be its Statutory Representative. 


And so in the case of the country’s leading industrial institutions, 
its greatest investment trusts, its most important oil producers 
and refiners, its soundest mining companies, its biggest amuse- 
ment enterprises, its most successful chain store organizations, 
and its best managed public utilities, you will find with most of 
them that wherever the company is required to have a Statutory 
Representative, The Corporation Trust Company has been chosen 
by the attorneys for that responsibility. What better can you 
do for YOUR clients than to follow the example of counsel 
for the nation’s soundest institutions? 
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rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation of business 
corporations. It will be mailed regularly, postpaid and without charge, 
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THE COREORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
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ihe of New York, and its affili- 

8 company incorporated under the 
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Talks on Foreign Corporations 


At times corporation officials 
may feel that there is no necessity 
to qualify their company in a for- 
eign state wherein it is operating, 
or even to submit their method of 
doing business therein to counsel, 
because of the fact that some other 
company engaged in the same or 
similar type of business is so oper- 
ating and has not qualified. In 
other words, if the one company 
does not consider qualification 
necessary, why should the other 
comply with local statutes. Of 
course, the only safe method of 
determining such an important 
matter is to have counsel make 
such determination after careful 
consideration of the decisions and 
statutes as applied to the methods 
of operating, and not to determine 
it by what some other corporation 
is doing or has done. What con- 
stitutes doing business by a corpo- 
ration in a foreign state is naturally 
a question of fact, or rather in- 
volves an accumulation of facts, 
from which it must be determined 
whether the business conducted 
in a state is interstate in character 
or whether it constitutes intra- 
state commerce in such a manner 
as to localize the business and 
make it an operation within the 
state dissociated from the mere 
solicitation of business or the ship- 
ping of goods directly from a for- 
eign state to the particular state 
in question. Although by state- 
ment the rule may appear to be 
simple, its application to a par- 
ticular case may prove difficult 
and an attempt to make such ap- 
plication without consulting ex- 
pDerienced counsel may prove costly. 
While the methods employed by 


77 


two corporations in conducting 
business may be similar, it is un- 
likely that they will conform in alt 
particulars, and consequently to 
attempt to settle such an impor- 
tant question as the necessity for 
qualification, depending as it does 
on fact, by such comparison, is 
simply to lay the corporation open 
to whatever penalties the statutes 
may inflict. And these penalties 
range from denial of the right to 
enforce contracts to personal lia- 
bility of officers, agents, stock- 
holders, etc., depending on the 
particular state involved. The se- 
verity of these statutory penalties 
does not prevent the courts from 
applying them to the letter. They 
are on the statute books and they 
are enforced—for as a Federal 
Court once said concerning the 
non-compliance of a foreign cor- 
poration,—“It failed, neglected or 
refused to do this and the courts 
cannot relieve it from the conse- 
quences of its own neglect.” ( Phil- 
lips Co. v. Everett, 262 Fed. 341.) 
No corporation actively engaged 
in business would think of carry- 
ing on without insuring itself 
against loss through fire, theft and 
other hazards incident to the con- 
duct of its business. The possi- 
bility of loss through doing business 
in a foreign state without having 
qualified therein may present a 
hazard as real as any other. 
Whether or not it does may gen- 
erally be determined by applica- 
tion of the statutes and decisions 
to the facts. If the possibility be 
present, the hazard itself may be 
eliminated by compliance with the 
state foreign corporation laws. 
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Domestic Corporations 


Federal. 


Federal regulation of radio broadcasting stations. The United 
States Circuit Court of Appeals, Seventh Circuit, affirming the 
decree below granting the injunction sought by the United States 
in a suit to enjoin the continued operation of a broadcasting station 
which was being operated after the Federal Radio Commission had 
refused an application for a renewal of license, and denying peti- 
tion for a rehearing, says: “The purpose of Federal regulation of 
radio broadcasting stations was obvious. The confusion which 
resulted from the uncontrolled operations of such stations was ruin- 
ous to all commercial enterprises engaged therein, as well as destruc- 
tive of the benefit which the public enjoyed as a result of the 
development of the radio industry. There was but one effective 
method of regulation, to wit, through licensing of. stations and the 
limiting of their use to specific wave lengths and to certain kilowatt 
power. Such regulation necessarily contemplates a reduction of the 
number of broadcasting stations, or a limitation of hours a station 
could broadcast, or the lessening of the area (through reduction of 
power) through which the wave lengths traveled. If Congress 
under the Commerce Clause of the Constitution had the power to 
regulate this subject, it surely could exercise its power in the only 
manner which would accomplish the desired end, which was through 
the elimination of a plurality of broadcasting stations operating on 
the same wave length in the same territory at the same time. Every 
investment in broadcasting stations was subject to this exercise of 
reasonable and necessary regulation by Congress. As against such 
possible regulation there existed no vested right in favor of the 
investors.” American Bond & Mortgage Co. et al. v. U. S., 52 F. 
(2d) 318. George W. Swain, Frank H. Scott, and Edward B. Hayes, 
all of Chicago, IIl., for appellants. 


Florida. 


On rescinding a stock subscription. Into the merits, here, we do 
not go. The Supreme Court of Florida, Division B, in its syllabi 
says: “Whether the charter obtained by a proposed corporation 
differs so radically from the charter contemplated to be obtained in 
accordance with a subscription to stock of a corporation to be 
formed, so as to warrant the rescission of a subscription and dis- 
charge the defendant from his obligation to pay for his stock, and 
whether such rescission has ever taken place, are matters of defense 
to be asserted by a plea to the declaration when the declaration 
sufficiently declares upon a subscription to the stock of a corporation 
and alleges that the corporation which was formed was formed 
pursuant to the stock subscription sued upon.” “There is no distinc- 
tion between the right of a subscriber to stock in a going corporation 
to rescind his subscription because of a radical change in the char- 
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acter of the corporate business engaged in, and the right of a 
subscriber to stock in a corporation before it is formed to rescind 
his subscription because of a radical change in the corporation busi- 
ness contemplated, at least, in the absence of some express or implied 
stipulation in the subscription agreement to the contrary.” Perry 
Hotel Co. vs. Courtney, 136 So. 691. W. B. Davis and T. J. Swanson, 
both of Perry, for the respective parties. 
Illinois. 

Stockholder objecting to merger or consolidation of his corporation 
with another corporation. An Illinois statute (Section 73, Chap- 
ter 32, Cahill’s Rev. Stats.) provides that in the event a stockholder 
objects to the merger or consolidation of his corporation into or 
with another corporation the continuing or resulting corporation 
shall pay to him for his shares the fair value thereof as of the date 
of consummation of the joinder, with interest from such date, and 
without regard to any depreciation or appreciation due to the merger 
or consolidation. The Illinois Appellate Court, Third District, here, 
says that the statute has never before been considered by any appel- 
late tribunal of the state. The present claim by a stockholder was 
contested on the ground that he was not an objector,—and further, 
that if such he was, he had not presented his claim within the time 
provided by the statutes. It is held that the claim was properly 
made but the judgment of the trial court is reversed because the 
valuation placed on petitioner’s stock was determined as of a wrong 
date and was inadequate because good will value, and value of cer- 
tain real estate transferred to a stockholder for certain of his shares 
after consolidation was determined on, and as a necessary step there- 
unto, though not finally voted, were ignored. In June directors 
and stockholders, including the petitioner in each case, voted favor- 
ably on consolidation, based on June 30 value; delay was necessary 
to determine asset values for purposes of the Secretary of State’s 
consolidation certificate ; final determination was postponed; in Sep- 
tember the stockholders finally gave assent, petitioner dissenting, 
however. The court says that he had the right to change his mind 
before adoption of the final resolution ; that “the term ‘objecting stock- 
holder’ should not receive a literal or narrow construction”; that he 
was an objector. The court holds that the date of consummation 
was the September date when the final vote was taken, rather than 
the month later date on which the Secretary of State issued his 
certificate of consolidation or the June date, but that the value of 
the corporation’s real estate transferred to the stockholder, incident 
to completing the consolidation arrangement, as referred to above, 
must be included in determining the value of petitioner’s shares 
because the statute provides that such value is to be fixed without 
regard to any depreciation or appreciation on account of the merger 
or consolidation; that the value of good will carried on the books 
is to be included; and, that as after a thorough audit a valuation 
per share was agreed to by both companies for purposes of the real 
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estate sale such value per share may well serve as the measure for 
valuing petitioner’s shares—and it is so ordered. R. O. Ahlenius, 
Appellee vs. Bunn & Humphreys, Inc., Appellant, Commerce Clear- 
ing House Court Decisions Reporting Service, Requisition No. 52627. 


Kentucky. 


Liability of corporation for damages on account false imprison- 
ment after arrest at instigation of corporation’s agent. Here, the 
Court of Appeals of Kentucky affirms the judgment of dismissal 
below in an action against a corporation charging false imprisonment 
following arrest by a deputy sheriff at the instance of one who was 
an agent of the corporation and who was alleged to have acted for 
and on its behalf. The court says, quoting many cases: “It is 
established principle of law that a corporation is responsible for the 
acts of its agent when acting within the scope of his employment, 
and this is true in cases of false imprisonment as in other torts. 
But in tort cases of this kind liability is limited to the acts com- 
mitted by the agent within the scope of his agency. The liability 
of a principal, for acts of his agent in causing an arrest, for false 
imprisonment depends upon whether he was acting within the scope 
of his agency or had previously been authorized to do the act, or 
where the principal subsequently ratified the act of his agent.” 
Because of insufficiency of allegation in the pleadings demurrer was 
properly sustained. Ward vs. Kentucky River Coal Corporation, 
42 S. W. (2d) 530. S. M. Ward, and C. A. Noble, both of Hazard, 
for appellant. P. T. Wheeler, Jesse Morgan, and J. E. Johnson, Jr., 
all of Hazard, for appellee. 


Massachusetts. 


A Massachusetts corporation may purchase its own stock. To the 
merits here we need not go. The Supreme Judicial Court of Massa- 
chusetts (Middlesex) affirms the judgment below, one holding being 
as stated in the caption. The court says: “It has long been settled 
in this Commonwealth that a Massachusetts corporation unless for- 
bidden by statute may, acting in good faith, purchase its own stock. 
The English courts have held that a corporation, unless expressly 
authorized to do so, cannot purchase its own stock. In this country 
some of the states have followed the English rule. But the great 
weight of authority holds that a corporation may buy its own stock 
if the purchase is made in good faith and does not prejudice the 
rights of creditors. * * * The contention of the plaintiff that a 
corporation cannot purchase its own stock except out of surplus 
profits cannot be sustained. * * * So far as other cases are con- 
trary to what is here decided, we do not follow them. In some 
jurisdictions the right of a corporation to purchase its own stock is 
regulated by statute. In some jurisdictions a similar rule has been 
laid down by judicial decision. * * * We do not mean to intimate 

‘in coming to this conclusion (that there was no actual fraud and 
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that nothing constructively fraudulent or unlawful was found) that 
stockholders and officers of a corporation, may, even acting in good 
faith, purchase its stock if it is proved that such purchase will result 
in loss to its creditors, or to its stockholders, either preferred or 
common.” Barrett vs. W. A. Webster Lumber Co., 175 N. E. 765. 
J. A. Lyons, of Boston, for appellant. P. R. Ammidon and G. S. 
Ryan, both of Boston, for appellees. 
Michigan. 

Interpretation of a Uniform Stock Transfer Act provision. Michi- 
gan has adopted the Uniform Stock Transfer Act providing, inter 
alia, that title to a stock certificate and to the shares represented 
thereby may be transferred by delivery of the certificate indorsed 
either in blank or to a specified person by the person appearing by- 
the certificate to be the owner of the shares, etc., regardless of any 
provision by the corporation that its shares shall be transferable 
only on its books, reserving to a corporation, however, permission 
to recognize the exclusive right of a person registered on its books 
as the owner of the shares to receive dividends. Here, a stockholder 
of a Michigan corporation pledged his stock as security for a loan; 
thereafter the corporation sold its business, and, without calling in 
any certificates, paid the stockholder in liquidation the par value of 
his shares as well as a 20% dividend, no notice of any claim under 
the pledge having then been given. Action by the pledgee’s 
assignee to recover from the corporation all sums paid to the stock- 
holder since the pledge and to hold its officers liable by reason of 
their acts in managing the liquidation to plaintiff’s damage. The 
Supreme Court of Michigan affirms the judgment below (except as 
to one defendant who was a stockholder but not an officer) which 
was that plaintiff should recover the amount of the capital distribu- 
tion but not the 20% dividend. The main question was whether 
or not the capital distribution was a “dividend” within the meaning 
of the Uniform Stock Transfer Act. The Court answers in the 
negative as indicated, saying: “The Legislature, we must assume, 
employed the term ‘dividend’ in its ordinary sense,”—i. e., a distribu- 
tion of earnings, profits, surplus, only. Bay City Bank vs. St. Louis 
Motor Sales Co. et al., 238 N. W. 241. Ralph L. Goggin, of St. Louis, 
and Charles H. Goggin, of Alma, for defendants and appellants. 
Duffy & Duffy, of Bay City, for plaintiff and appellee. 


New Jersey. 


What is “property” within meaning of statute authorizing issu- 
ance of stock for property? In connection with the adjudication 
of this case it was necessary to determine the validity under the 
New Jersey corporation law of an issue of stock by a New Jersey 
corporation for a business, the sale of a business having first been 
held by the court to have been the consideration for which the stock 
was issued,—and legal at common law and under the Sherman Anti- 





82 - The Corporation Journal 


Trust Law. At the time of the issue (1903) the New Jersey law 
permitted the issuance of stock for money or for property necessary 
for the business of the corporation, only. Was the business acquired 
“property” within the meaning of the state statute? Appellants 
Thoms and the issuing Eastman Company alleged and contended, 
respectively, that the issue was invalid. The United States Circuit 
Court of Appeals, Third Circuit, affirming the judgment below, finds 
that the “business” was “property” and that the issue was valid. 
Searching the New Jersey cases for judicial interpretations of the 
statutory word “property” the court mentions first See vs. Heppen- 
heimer, 69 N. J. Eq. 36, 43, @1 A. 843, wherein “property” is defined 
“to be something visible and tangible,” but notes that this was in 
connection with the holding that unrealized profits were not prop- 
erty, though adopting a Federal court ruling that good will of a 
business is property. Here, “admittedly the business, though very 
real and very profitable, was not in its entirety visible and tangible.” 
“But the highest courts of New Jersey neither started nor stopped 
with the See case.” “New Jersey courts have in a wide range of 
decisions regarded as property forming the bases of valid stock 
issues many invisible and intangible things, such as [citing cases] 
work and labor done; good will, leases and contracts; the name and 
trade of a partnership business; lease without rent, embracing a 
covenant for arc lights free of charge; inventions, patents and appli- 
cations for patents; license under a patent; trade marks and good 
will.” Thoms vs. Sutherland (Alien Property Custodian), and East- 
man Kodak Co. vs. Same, 52 F. (2d) 592. Shelton Pitney and 
Waldron M. Ward, both of Newark, for appellant Thoms. Linda- 
bury, Depue & Faulks, of Newark (John W. Davis, of New York 
City, Frederick J. Faulks, of Newark, and Clarence P. Moser and 
Herbert R. Reif, both of Rochester, N. Y., of counsel), for appellant 
Eastman Kodak Co. 


North Carolina. 


Subscriber to stock held to his subscription. Action by a corpo- 
ration on a stock subscription agreement entered into before incor- 
poration. The subscriber contended as defense that the execution 
of the subscription agreement was procured (1) by false and fraudu- 
lent misrepresentations and (2) that compliance was not had with a 
certain provision of the North Carolina “Capital Issues Law” (Chap- 
ter 190, Public Laws 1925). The Supreme Court of North Carolina 
affirms the judgment for plaintiff, below. As to (1) the court says 
that the oral representations which the excluded evidence tended to 
show were made to the defendant prior to his execution of the 
subscription agreement are all promissory in their nature; further, 
that the agreement being in writing all oral agreements are pre- 
sumed to be merged in it and parol evidence of them may not be 
received to vary the legal purport of the writing; and further that 
there was embodied in the agreement signed by plaintiff a statement 
tHat his entire contract was expressed in the agreement. As to 
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(2) the court says that it is true that the contract does not contain 
the statement relative to the limitation in amount to be used for 
commissions, promotion and organization expenses specified by the 
statute referred to, but notes that subsection 8 of section 4 of the 
act expressly exempts from the provisions of the act subscriptions 
to stock in a domestic corporation prior to its incorporation where 
no expense is incurred and no commission, compensation, or remun- 
eration is paid or given for or on account of subscriptions—as was 
the case here. Elizabeth City Hotel Corporation vs. Overman, 160 
S. E. 289. M. B. Simpson and Thompson & Wilson, all of Elizabeth 
City, for appellant. J. H. LeRoy, Jr., and McMullan & McMullan, 
all of Elizabeth City, for appellee. 


Texas. 


Action by stockholder against officers of corporation for alleged 
malfeasance. In affirming the judgment below for defendants in an 
action by a stockholder of a corporation to recover, individually, 
from the officers of the corporation for alleged malfeasance, etc., the 
Court of Civil Appeals of Texas (San Antonio) says: (1) The right 
of recovery in such a case is in the corporation; (2) If the corpora- 
tion, through its officers and directors, refuses to act a stockholder 
may bring an-equitable proceeding for the benefit of the corporation ; 
(3) A petition setting up a cause of action for direct recovery of 
damages in the stockholder’s individual behalf is bad on general 
demurrer; and (4) “In any event, under the allegations in appel- 
lant’s petition, wherein he seeks only direct recovery in his own 
behalf, the corporation was an indispensable party, and appellant’s 
failure to implead it was fatal to his suit.” Schwartz vs. Mims et al., 
40 S. W. (2d) 853. R. R. Mullen, Jr. of Alice, and N. A. Rector, 
of Laredo, for appellant. Bismark Pope, M. J. Raymond and Gibson 
& Blackshear, all of Laredo, for appellees. 


Washington. 


Director having personal interest: effect on legal quorum; effect 
on vote of board. The Supreme Court of Washington says: “It 
has frequently been held by this court that there is no legal quorum 
of directors present when action is attempted to be taken on matters 
as to which one of the directors, requisite to make the quorum, is 
interested. Trustees may not vote as trustees upon matters coming 
before the board in which they have a personal interest, and if a 
trustee does, the action of the board is voidable and may be set 
aside at the instance of the corporation, or nonconsenting stock- 
holders.” Hein vs. Gravelle Farmers’ Elevator Co., 2 P. (2d) 741. 
Counsel for the parties, variously: Pettijohn & McCallum, of Daven- 
port; W. H. Padley, of Reardan; Danson, Lowe & Danson and 
Cannon, McKevitt & Fraser, all of Spokane, and Joseph H. John- 
ston, of Port Angeles. 
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Hail 
to the 
Tax Man! 


Though the modern Tax Man 
dates his existence only from 
the World War and its tax 
snarls, today we find him in the 
law office and the accounting 
office and at the head of the tax 
department of the big taxpayer. 

€ 


The public knows him as an 
“expert” but in his own circle 
he is “The Tax Man” and so 
prefers it. Always he is a good 
lawyer, or a good accountant, 
or both, or a layman who 
should have been either one. 

€ 


The person who knows the 
law—keeps informed on new 
decisions and rulings and can 
apply them correctly—makes a 
correct tax return and does 
reasonably well with his tax 
problems. 

@ 

But the true Tax Man does 

more than that. 
e 

The Tax Man applies busi- 
ness to taxes. He is a tactician, 
ready for offensive as well as 
defensive play.. He not only 
knows his subject inside out 


and outside in, but he senses all 
the possibilities of each taxing 
provision and its interpreta- 
tions. 

* 


He practices no jugglery or 
shady methods of evasion, but 
applies and coordinates the law, 
and the business motivates to 
his suggestions, with a full un- 
derstanding of all contingen- 
cies. His client suffers no 
inequities and the tax-drain on 
its revenues is smaller than 
that suffered by its  tax- 
negligent competitors. Today, 
and for years to come, the 
legitimate minimizing of taxes 
is as important to business as 
are wholesome economies and 
increased sales, and the Tax 
Man takes his rank with the 
executive officers of American 
business. 


By way of illustration, let us 
consider the Kirby case. In a 
contemporary bulletin written, 
presumably, as advertising 
copy, we read that “One hun- 
dred million dollars or more in 
refunds is said to depend upon 
the final decision * * * expected 
within the next few months.” 
To the advertising man, inex- 
pert in taxes, “refunds” offer 
the only means of saving taxes, 
and in this case he saw none 
but refunds. As a matter of 
fact the Supreme Court had de- 
cided the case (and against the 
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taxpayer) on the very day he 
wrote his bulletin (November 
2—See opinion in full at 313 
CCH { 9607, mailed November 
4). His “one hundred million 
dollar” bubble burst in the 
launching. 
* 

But what of The Tax Man? 
Quick witted and nimble, he ap- 
plies the Kirby decision to his 
facts. In these years his corpo- 
ration has losses—and from a 
tax standpoint they promise to 
go to waste. The Supreme 
Court tells him that its bonds 
if bought back at less than the 
issue price, will show a taxable 
gain. Its bonds are “down”— 
a good buy. So he immediately 
suggests the purchase of his 
corporation’s own bonds in suf- 
ficient quantity to give it a gain 
against which to offset its cur- 
rent losses, or to absorb a stat- 
utory net loss of a prior year. 
The losses instead of being 
wasted from a tax standpoint 
are put to use. A gain which, 
if subsequently realized, would 
have been taxable, is taken in 
_ Without resulting taxes. Such 
is the Tax Man. 

* 

Then take the case of the 

business man who wants to be- 


lieve that this year leaves him 
without tax worries—he has 
nothing but losses. To him the 
Tax Man rightly stresses the 
exceptional importance of the 
year in which there is little if 
any income. The dollar has 
much greater weight. Higher 
tax rates are in the offing. Then 
it is essential that all prospec- 
tive “gains” as well as preva- 
lent “losses” be studied closely 
that they may be effected in the 
year in which they will do the 
most good—not just a matter 
of taking them when you will, 
but when they are legally “in- 
come” or “deductions” and not 
subject to change in the course 
of final Government audit. 


The good Tax Man knows 
what to do in all such cases— 
and his working manual is The 
Standard Federal Tax Service. 


Have 
you a 
Tax Man 
in YOUR 


Business? 


COMMERCE CLEARING Howse, INc. 


LOOSE LEAP er DIVISION 
Tnk CoRPORATION Trust COMPANY 


205 W. Monroe Street 
CHICAGO, ILLINOIS 
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A director of a corporation may vote his stock as he pleases at 
a stockholders meeting. Dissolution of a savings and loan associa- 
tion and transfer of its assets to a savings bank. We touch on but 
one point—May directors of:the association who also are stock- 
holders and directors of the bank vote on the question at the meeting 
of stockholders, held in accordance with the statutory requirements, 
at which the matter is to be decided? Affirming the judgment below 
(and thus answering this question in the affirmative) the Supreme 
Court of Washington says—‘“but the rule that a director may not act 
when his interest is adverse to the corporation does not apply in 
the case of the stockholder, because he may vote his stock as he 
pleases for the purpose of his own interest.” Beutelspacher et al. vs. 
Spokane Sav. Bank et al., 2 P. (2d) 729. Farley, Young & Farley, 
F. A. Garrecht, A. O. Colburn, and Powell & Herman, all of 
Spokane, for appellants. Post & Russell, Hamblen & Gilbert, and 
Chas. P. Lund, all of Spokane, for cross-appellants. 


West Virginia. 


Paying calls for partial payments on stock subscription ratifies the 
subscription—in certain circumstances. Here, a corporation sub- 
scribed for stock in another corporation yet to be incorporated. The 
charter of the new company, when granted, provided that the com- 
pany “is not organized for personal gain” and that dividends from 
profits shall never be paid. The charter further provides for calls 
on account of subscriptions, not in excess of 10% in amount, in any 
one year. In this proceeding to recover the amount of two unpaid 
calls it was urged in defense by the defendant corporation-subscriber 
that it had been led to believe that the plaintiff company, when 
organized, was to be a profit-sharing corporation. Certain calls 
were paid; two of these admittedly were paid after full knowledge 
of the nonprofit-sharing status. Reversing the court below the 
Supreme Court of West Virginia says: “Defendant having responded 
by paying the first four calls for partial payments of its alleged 
stock subscription (the last two having been made subsequent to a 
time when defendant’s president admits that he had learned that 
the plaintiff was a nonprofit-sharing corporation), we are of opinion 
that the said payments by defendant constitute a ratification of its 
stock subscription. We are therefore further of opinion that the 
court should have sustained the plaintiff’s motion for a directed ver- 
dict in its favor.” Ohio Valley Industrial Corporation vs. H. L. 
Seabright Co., 160 S. E. 300. McCamic & Clarke, Nesbitt & Nesbitt, 
and Jay T. McCamic, all of Wheeling, for plaintiff in error. George 
C. Beneke and J. M. Ritz, both of Wheeling, for defendant in error. 


Wisconsin. 
Suit by stockholder on behalf of self and other stockholders of 
corporation dissolved more than three years previously. Here on 


appeal the Supreme Court of Wisconsin affirms, with slight modifica- 
tion, an order overruling a demurrer to the complaint. It is not 
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essential to go into the merits. The court says: “As, when this 
action was commenced, more than three years had elapsed since the 
dissolution of the corporation, the directors or managers of its affairs 
at the time of dissolution who, by virtue of section 181.02 Wisconsin 
Stats., were continued in charge for three years. thereafter, had 
ceased to be the legal administrators of the corporation. “They had 
no further functions to perform for the corporation; they could not 
represent the corporation.’ State ex rel. Pabst vs. Circuit Court, 184 
Wis. 301, 307; 199 N. W. 213, 215. That being true, the rule that 
before a stockholder can institute and conduct litigation to assert 
or vindicate rights which usually belong to the corporation, he must 
first exhaust all the means within his reach to obtain redress within 
the corporation itself, and through the action of its officers or its 
stockholders (Elmergreen vs. Weimer, 138 Wis. 112, 119 N. W. 836; 
Hawes vs. Contra Costa Water Co., 104 U. S. 450, 26 L. Ed. 827), is 
inapplicable in this case.” Marshall vs. Wittig, 238 N. W. 390. Russell 
& Goetz, of Hartford, for appellant. Gilbert, Ela, Heilman & Raeder 
and Oscar Christianson, all of Madison, for respondent. 


Foreign Corporations 


Minnesota. 


Service of summons on behalf of foreign corporation on buyer of 
hay for it on commission basis held good. A Wisconsin corporation 
engaged in the hay business, not qualified in Minnesota, had an 
agent (Geo. Castle) in Minnesota who there bought hay for it from 
farmers on a commission basis. Action is against the corporation 
on account of the purchase of two carloads of hay through this agent, 
payment on checks given in settlement having been stopped. Service 
was on the agent, Castle. Motion for an order setting aside and 
vacating the summons and the service thereof was denied, below. 
The Supreme Court of Minnesota affirms. The corporation con- 
tended that whatever business it did in Minnesota was of an inter- 
state character, that it had no property in the state, that it had no 
agent there on whom service of process might be made, and that 
the court was without jurisdiction over it. The whole matter was 
presented on affidavits among which there was much conflict. “In 
this proceeding the burden of showing that it was not present in 
Minnesota so as to be subject to service of process was upon the 
defendant.” The hay here involved was inspected by the agent in 
stacks, and when being baled and loaded; he inspected the stubble 
where the hay was grown and cut; he paid for this and other hay 
purchased by him with company checks stamped with the com- 
pany’s name under which he signed “By Geo. Castle.” At least two 
carloads of hay purchased from plaintiff were shipped to and sold at 
points in Minnesota. “Manifestly there was no opportunity for 
defendant to inspect those other than the inspection made by Castle.” 
The court finds that the business transacted by the corporation with 
the plaintiff was intrastate; also, that Castle was the company’s 
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agent—“it appears from the record that, by instruction from defend- 
ant, Castle had attempted several times to adjust and settle the 
liability of the defendant resulting from the purchase of hay. This 
is a circumstance in establishing the agency.” Massee vs. Consum- 
ers’ Hay Co., 238 N. W. 327. Alexander Fosmark, of Crookston, 


for appellant. Edgar A. Massee, of East Grand Forks, for 
respondent. 


New Jersey. 


Taking of orders, merely, does not constitute “doing business” by 
foreign corporation. Here, a New York corporation, not qualified 
in New Jersey, “employed one Seiler as its agent, who was author- 
ized to take orders, but not to make contracts. When orders were 
received, they were either accepted or rejected by the company’s 
officers in New York. Process was served on Seiler.” The Supreme 
Court of New Jersey, saying that the statute under which the writ 
was served has been construed by it to authorize service against 
those corporations only as are doing business in New Jersey and 
that “merely taking orders in this state, subject to acceptance or 
rejection in another state, is not doing business in the state within 
the meaning of our corporation laws,” sets aside the service on the 
salesman as illegal. Jager vs. Breslow et al., 156 A. 493. Feder & 
Rinzler, of Passaic, and Samuel Koestler, of Elizabeth, for the rule 
to set aside service. Peter Hofstra, of Paterson, opposed. 


New York. 


On what constitutes “doing business” in New York by corpora- 
tion foreign thereto; service of process. Action against a corporation 
foreign to New York on account of commissions alleged to be due 
from it. Defendant’s motion to vacate the service of summons on 
it is granted by a Municipal Court of the City of New York (Borough 
of Manhattan, Second District). Defendant by one of its officers 
brought into New York City a sample case of its wares for display 
in the office of a resident of the city. “All orders received for such 
merchandise were sent to defendant at its office in Boston, Mass., 
for acceptance, and the merchandise so purchased was shipped from 
there and payments therefor were made at its home office. Defend- 
ant maintains no office, warehouse, or agency in this state. All 
its books of account and matters relating to its business are kept 
and maintained at its home office.” Permission was given plain- 
tiff, a resident of New York, to sell defendant’s wares on a commis- 
sion basis. Soon thereafter plaintiff’s services were discontinued. 
The officer referred to above went to New York to straighten out a 
matter in dispute in connection with the short-lived selling arrange- 
ment. While in New York for such purpose service was made on 
him on behalf of his company. The court says: “It is quite evident 
from the facts in the instant case, and from the authorities cited, 
that the defendant was not doing business in this state, so as to 
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render it amenable to the service of process.” And, furher, answer- 
ing the contention that in any event the service of process should 
be sustained because of section 224 of the General Corporation Law, 
which reads—“An action against a foreign corporation may be main- 
tained by a resident of the state, or by a domestic corporation, for 
any cause of action,” and because the corporation was present when 
its officer, on whom the service was made, returned to New York, 
it is said “Unless a foreign corporation is engaged in business within 
the state, it is not brought within the state by the presence of its 
agents or officers. Therefore, service of process may be made only 
when the foreign corporation is properly a defendant; that is, when 
it is doing business within the state.” Trautman vs. Taylor-Adams 
Co., Inc., 252 N. Y. Sup. 701. Joseph J. Weinblatt, of New York, 
for plaintiff. Samuel M. Reiss, of New York, for defendant. 
Actions in New York courts by unqualified foreign corporations. - 

Section 218 of the New York General Corporation Law provides, in 
part, that “A foreign corporation, other than a moneyed corporation, 
doing business in this state shall not maintain any action in this state 
upon any contract made by it in this state, unless before the making 
of such contract it shall have obtained a certificate of authority.” 
Here, a Municipal Court of the City of New York (Borough of Man- 
hattan, Eighth District) denies the motion to dismiss the complaint 
in an action brought on a contract by a corporation foreign to New 
York, since the moving papers are barren of any facts supporting 
the conclusion that the plaintiff is doing business in New York with- 
out obtaining a certificate of authority so to do, or that the contract 
was made in New York. The court says: “To bring the plaintiff 
within the prohibition of section 218 of the General Corporation 
Law, it must affirmatively appear not only that it is a foreign corpo- 
ration, but also that it is doing business within the state, and also 
that the contract sued upon was made by it within the state.” 
Hedges & Brother vs. Busch et al,. 252 N. Y. Sup. 693. Abraham 
M. Katz, of New York City, for plaintiff. Cohen & Jarcho, of 
New York City, for defendants. 


Taxation 
North Carolina. 


Law imposing license tax on certain peddlers from without the 
state held invalid. By Section 121% of the North Carolina Revenue 
Act, 1931 (Chapter 427, Laws of 1931), a license is required and a 
license tax of $50 is imposed for each truck operated by a person, 
firm, or corporation, having no permanent place of business in North 
Carolina, vending within the state fresh fish, fruits, or vegetables 
not taken from the waters of, or grown in, North Carolina. A 
Federal statutory three-judge court (U. S. District Court, W. D., 
North Carolina) grants an application for an interlocutory injunc- 
tion restraining the enforcement of so much of the Revenue Act 
as is here involved. The applicant, who operates 100 trucks in 
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selling South Carolina peaches in western North Carolina, brought 
the suit on behalf of himself and all others similarly situated. The 
Court finds that the effect of the section is to enact a protective 
tariff against the products of other states and by this discrimination 
burdens interstate commerce and so violates the commerce clause of 
the Federal constitution. The Revenue Act authorizes the payment 
under protest of a controverted tax and the institution of suit for 
its recovery, with interest. However, the court says that this is 
a class suit instituted in behalf of a large number of peach growers 
affected by the statute, thus avoiding, perhaps, one hundred or 
more actions at law, and so a suit in equity will lie since “the remedy 
provided by the statute cannot, in view of the situation, be deemed 
an adequate remedy as compared with the suit in equity which elim- 
inates so much useless and cumbersome litigation.” Gramling vs. 
Maxwell, Commissioner of Revenue of North Carolina, 52 F. (2d) 
256. Robert R. Reynolds and Wm. B. Snow, both of Asheville, and 
Nicholls, Wyche & Russell, of Spartanburg, S. C. (Wm. B. Snow, 
of Asheville, and C. C. Wyche and Donald Russell, both of Spartan- 
burg, S. C., on the brief), for complainant. Dennis G. Brummitt, 
Atty. Gen., of North Carolina, for defendant. 


South Carolina. 


Law imposing sales tax on gasoline used by planes in interstate 
air transportation held valid. A Delaware air transportation corpo- 
ration operates in interstate commerce across South Carolina; its 
planes make four stops in that state but carry no passengers or 
freight between any two of such stopping places; gasoline is pur- 
chased and taken on at the South Carolina ports; there is a six cents 
per gallon state tax on the sale of the gasoline; the gasoline 
people pass on the tax to the buying consumers. Suit by the air 
transport company for an interlocutory injunction restraining the 
state authorities from collection of the tax from the oil company 
to the extent of gasoline sold to the complainant, on the ground that 
such tax imposes a burden on interstate commerce in violation of the 
commerce clause of the United States constitution. Assuming juris- 
diction, a U. S. statutory three-judge court (District Court, E. D., 
South Carolina) denies the injunction and sustains the tax, saying: 
“The sale, being completed within the state of South Carolina, is, 
of course, not a transaction in interstate commerce. The question 
in the case, then, comes to this, whether at the time of the sale, 
which is the transaction by which the tax is measured, the gasoline 
which is the subject of the sale can be regarded as an instrumen- 
tality of such commerce. We think this question must be answered 
in the negative. The gasoline assumes the character of such an 
instrumentality only because of the use made of it after the sale is 
complete.” Intention to use the gasoline in interstate commerce 
after the purchase does not affect the right of the state to tax the 
stle—“the criterion by which the right of the state is to be judged 
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is not the intention of the purchaser but the status of the property 
at the time of the transaction.” Eastern Air Transport, Inc. vs. 
South Carolina Tax Commission et al., 52 F. (2d) 456. Cuthell, 
White, Hotchkiss & Mills, of Washington, D. C., and Benet, Shand 
& McGowan, of Columbia, for complainant. J. Fraser Lyon, of 
Columbia, for defendant. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


National Paper and Type Co. Greenport Basin & Constr. Co. 
Knickerbocker Royalty Corp. South Porto Rico Sugar Co. 
American Com’l. Alcohol Corp. The Fur Merchants Sales Co. 
P. Lorillard Company Stopling Machines Co. 
Carleton & Hovey Company Interstate Equities Corp. 
First National Pictures, Inc. Klotzman Realty Company 
Aviation Credit Corporation Benjamin Moore & Company 
Seaboard By-Product Coke Co. La. Land and Exploration Co. 
Nizer Corporation La. Geophysical Explor. Co. 
Commonwealth & Southern Corp. Headley Emulsified Prods. Co. 
National & Atlantic Seaboard Air Express, Inc. 
Palisades Realty and Amusement Company 
Mid-Continent Air Express Corporation 
United Artists Theatre Circuit, Inc. 


Some Important Matters for 
January and February 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing cor- 
porations of report and tax matters requiring attention from time to time, 
furnishing information regarding forms, practices and rulings. 
ALaBaAMA—Annual Application for Permit to Do Business, due on or 
before February 1.—Domestic and Foreign Corporations. 
Annual Franchise Tax Return due between January 1 and 

March 15.—Domestic and Foreign Corporations. 

ALaska—Annual Report due within 60 days from January 1.—For- 
eign Corporations. 

ArKansas—Franchise Tax Report due on or before March 1.—Domes- 
tic and Foreign Corporations. 

Catirornia—Franchise (Income) Tax Return due on or before 
March 15 for calendar year or within two months and fifteen 


days after close of fiscal year—Domestic and Foreign Corpo- 
rations. 
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CoLtorapo—Annual Report due within 60 days after January 1.— 
Domestic and Foreign Corporations. 

Connecticut—Annual Report on or before January 15.—Domestic and 
Foreign Corporations. 

DeLtawareE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

Return of information at source due on or before March 15.— 
Domestic and Foreign Corporations making payments of income 
to any citizen or resident of Delaware aggregating $1,000 or 
more during 1931. 

District or Cotumpia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 

Ipano—Annual Income Tax Return due on or before March 15 or 
within 2 months and 15 days after close of fiscal year—Domestic 
and Foreign Corporations. 

Itt1no1s—Annual Report due between February 1 and March 1.— 
Domestic and Foreign Corporations. 

Inprana—Annual Capital Stock Report due on or about March 1.— 
Foreign Corporations engaged in manufacturing. 

Annual Report and License Fee of foreign finance companies 
due February 1.—Foreign Corporations engaged in the business 
of financing sales. 

Kansas—Annual Report and Franchise Tax due between January 1 
and March 31.—Domestic and Foreign Corporations. 

Kentucky—Annual Report due on or before February 1.—Domestic 
and Foreign Corporations. 

Gross Retail Sales Tax Report and Payment of Retail Mer- 
chants due on or before February 1—Domestic and Foreign 
Corporations doing business as retail merchants. 

Louis1ana—Capital Stock Statement and Tax due on or before March 1. 
—Foreign Corporations. 

Annual Report due on or before February 1—Domestic Cor- 
porations. 

Matne—Annual License Fee due on or before March 1.—Foreign Cor- 
porations. 

MassacHusetts—Annual Report of Information at the source for 
Income Tax purposes due between January 1 and March 1.— 
Domestic and Foreign Corporations. 

Missouri—Return of Information at Source due on or before March 1. 
—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March es 
Domestic and Foreign Corporations. 

Montana—Annual Report of capital employed due between January 1 
and March 1.—Foreign Corporations. 

Annual Return of Net Income due between January 1 and 
March 1.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1—Domestic and 
Foreign Corporations. 
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New Jersey—Annual Franchise Tax Return due on or before the 
first Tuesday in February.—Domestic Corporations. 

New York—Annual Franchise Tax Report of Real Estate and Hold- 
ing Corporations due between January 1 and March 1—Domes- 
tic and Foreign Real Estate and Holding Corporations. Forms 
41 C.T. and 42 C.T., Art. 9 of the Tax Law. 

NortH Carotina—Income Tax Return and Return of Information due 
on or before March 15.—Domestic and Foreign Corporations. 

North Daxota—Annual Income Tax Return due on or before 
March 15.—Domestic and Foreign Corporations. 

Oxn1o—Report to Industrial Commission due during January.— 
Domestic and Foreign Corporations. 

Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

OxLaHomMa—Income Tax Return due on or before March 15 or 15th - 
day of 3rd month following close of fiscal year—Domestic and 
Foreign Corporations. 

Ruope IsLanp—Corporation Tax Return due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due during February—Domestic and Foreign 
Corporations. 

SoutH CaroLtina—Annual Statement due on or before January 31.— 
Foreign Corporations. 

Annual License Tax Report due during month of February. — 
Domestic and Foreign Corporations. 

Annual Income Tax Return and Return of Information at 
the Source due on or before March 15 or 15th day of 3rd month 
after close of fiscal year—Domestic and Foreign Corporations. 

SoutH Daxota—Annual Capital Stock Report due between January 1 
and March 1.—Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations, and Foreign Corporations having 
an office or place of business in the United States. 

Return of Information at the Source due on or before Feb- 
ruary 15.—Domestic and Foreign Corporations. 

Utan—Annual Income Tax Return due on or before March 15 or 15th 
day of 3rd month after close of fiscal year—Domestic and 
Foreign Corporations. 

Vermont—Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Corpo- 
rations. ‘ 

Vircinia—Annual Registration fee due on or before March 1.—Domes- 
tic and Foreign Corporations. 

Annual Franchise Tax due on or before March 1.—Domestic 
Corporations. 

Wisconstn—Annual Income Tax Return and Return of Information 
at the Source due on or before March 15.—Domestic and Foreign 
Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, “~ of which it ts al- 
ways glad to send without charge to readers of The Journal: 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief sum- 
mary of the statutory requirements, procedure and costs of incor- 
poration, completely revised to reflect the changes made by the 
amendments of 1931. 


Amendments to Delaware Corporation Law, 1931. Gives the full text 
of those parts of the law amended, indicating by brackets the 
matter repealed and by italics the new matter added. 


Incorporation in Canada Under the Dominion Act. Explains the pro- 
cedure for incorporation of Canadian companies, the requirements, 
taxes, maintenance of office, etc., and all the special features of the 
Dominion Companies Act. Attorneys with a client who may, be- 
cause of tariff barriers, be considering the organization of a Cana- 
dian company to conduct the Company’s Canadian or export 
business, will find this pamphlet extremely useful. 


When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 


What Constitutes Doing Business. (Revised to April, 1930.) A 208-page 
book containing brief digests of decisions selected from those in 
the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them also accessible 
either by case name or topic. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced - 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 


Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also find this pamphlet useful when considering the matter 
of what state to choose for incorporation of a client’s business. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests 
for stock transfer are divided and how the principal requirements 
for each classification may be determined, either by the transfer 
agent or the individual desiring transfer made. 
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If you were, subpoenaed today 
to appear in court with your 
company’s stock books—in a 
suit involving the shares of 
one of your stockholders or 
ovet a deceased stockholdet’s 
estate, or a stockholder’s suit 
against your company; or if 
any other emergency required 
a critical and searching inspec- 
tion of your stock books, could 
you produce them with a feel- 
ing of assurance that all would 
be found clear and correct? 


The keeping of a corporation’s 
stock records in these days is too 
important and too technical for the 
officers of the company to perform 
it in safety—either for themselves 
or the company. The trend of the 
day is towards employment of an 
expert transfer agent. Let The Cor- 
poration Trust Company make you 
an estimate now on the cost of 
acting as transfer agent for your 
corporation. 
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Read Jit 
Again— 


The policy of The Corporation Trust Company in all matters 

relating to the incorporation, qualification, statutory representa- 

tion, and maintenance of corporations, is to deal with members 
of the bar, exclusively. 


The above statement appears on 
the front cover of every number 
of The Corporation Journal. It 
was adopted as the policy of the 
company upon organization in 1892 
and has been the policy of the com- 
pany ever since. Not only has it 
stood the test of experience, but 
experience has made its wisdom 
the more apparent. Consider it 
carefully. 
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